
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO.:PFA/WE/233/98/IM   

In the complaint between: 

 

Stefan Segal        First Complainant 

Antony Segal               Second Complainant 

Linda Segal          Third Complainant 

 

and  

 

The Lifestyle Retirement Annuity Fund  Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

Introduction: 

 

This is a complaint in terms of Section 30A(3) of the Pension Funds Act of 1956. 

 

The complaint concerns the distribution of benefits payable by the respondent in terms of 

Section 37C of the Pension Funds Act of 1956 as a consequence of the death of the late 

Harold Segal (the deceased).  The complainants take issue with the respondent=s decision 

to exclude them from the distribution of the benefits in favour of the widow of the deceased 

Mrs Doris Segal, alleging that, as this is contrary to a beneficiary nomination form lodged 

by the deceased in September 1996 with the respondent, the fund=s decision was in 

excess of their powers in terms of the Act. 

 

The complainants are the adult major children of the deceased.   

The respondent is the Lifestyle Retirement Annuity Fund, a pension fund duly registered 
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under the Pension Funds Act of 1956, underwritten by Liberty Life Association of Africa 

Limited.  

 

The complainants submitted their complaint to the respondent in a letter dated 20 July 

1998 and, having failed to receive a reply by 8 September 1998, lodged the complaint with 

my office on that date.  My senior investigator Mr Ian McDonald   requested a response 

from the respondent on 26 March 1999 and, after encountering some difficulties in 

obtaining their relevant files, a formal response on behalf of the respondent was submitted 

by Mr J. Coutinho, Legal Advisor, Legal and Technical Marketing Services at Liberty Life 

Association of Africa Limited.  As the issues emerge quite clearly from the documentation 

submitted I have deemed it unnecessary to hold a hearing in this matter.  I am satisfied 

that both parties have had adequate opportunity to comment on the allegations contained 

in the complaint and that I have therefore complied with the provisions of Section 30F of 

the Act. 

 

Having completed my investigation by considering the written submissions of the parties 

together with the report prepared by Mr McDonald, I have determined the complaint as 

follows, and these are my reasons. 

 

Background to the complaint: 

 

Mr Harold Segal had affected several life assurance policies with Liberty Life, two of which 

were issued in terms of the rules of the respondent.  The board of trustees of the 

respondent, exercising their responsibility in terms of the rules, determined that 100% of 

the benefit that became payable under these two policies as a result of the death of Mr 

Harold Segal, amounting to R177 750.71, should be paid to his widow, Mrs Doris Segal.  

This in spite of the fact that in September 1996 Mr Segal had lodged with Liberty Life a 

standard AAppointment of Beneficiary@ form in respect of ten policies including the two 

retirement annuity policies, in which he instructed that the benefits arising from these 

policies in the event of his death should be divided equally among his wife Doris Segal, his 
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daughter Linda Segal and his two sons Anthony Eric Segal and Stephan Colin Segal. 

 

The Complaint:  

 

The complainants argue that the beneficiary nomination form completed by the deceased 

should have been binding on the respondent, in that the nomination was dated 6 

September 1996 and as such was valid in terms of the Act. 

 

Referring to internal correspondence between Messrs Neil Barton and Harold Meyers of 

Liberty Life in which Mr Barton refers to the requirements of Section 37C of the Act, and 

the need for the board of trustees to apply a fair and equitable allocation of benefits, they 

question whether this took place in this particular case, as the Benefits were allocated 

100% to a single preferred beneficiary. 

 

In addition they claim that the Appointment of Beneficiary Form bears no reference to the 

fact that the nominations therein are not binding on the trustees or that they can be waived 

by them, and that: 

 
Even if this is actually the case, I cannot see why there should be any more fair and equitable way of 

allocating the benefits, other than that requested by the Policy Holder, whose funds are at stake, and 

who has decided to apportion their Estate thus. 

 

As a result, the complainants request that the trustees review their earlier decision 

regarding the allocation of benefits, to follow the beneficiary nomination instructions of the 

deceased, paying 25% of the benefit to each of the three complainants. 

 

 

 

The response of the respondent. 

 

The response on behalf of the respondent was short and to the point.  After confirming that 
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the board of trustees were obliged to apply the provisions of Section 37C of the Act, it 

went on to say: 

 
In making a determination as to the payment of the death benefits, the trustees took the following 

factors into account: 

 

1. One of the nominated beneficiaries of the various policies was the widow of the late Mr 

Segal. 

2. According to the information available to the trustees the widow was not working at the time 

of Mr Segal=s death.  She was accordingly dealt with as a factual and legal dependant who 

was totally dependant upon the deceased. 

3. Three of the children of the deceased were also nominated as beneficiaries of the 

various policies during 1996. 

4. The children, however, were majors at the time of the death of Mr Segal and all of 

them were self-supporting.  From a factual point of view, none of the children were 

dependant upon the deceased. 

 

Bearing in mind the basket of factors which should be taken into account, the board of 

trustees determined that 100% of the benefits should be paid to the widow of Mr Segal, that 

is Mrs D C Segal.  

 

The respondent also states that they understand that a new beneficiary nomination form in 

respect of the two retirement annuity policies, and nominating Mrs D. Segal as the sole 

beneficiary, was completed by the deceased subsequent to 6 September 1996, but no 

copy of such form appears to be available. 

 

Notwithstanding the beneficiary nomination forms, they believe that the fund acted 

equitably in the circumstances.  

 

The issues for determination: 
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The issues for determination in this matter revolve around the discretionary powers 

granted to a fund in terms of Section 37C of the Act, coupled with the responsibility it 

places upon the fund to apply equity in distributing the benefit.  This issue has already 

been addressed in van der Merwe v Southern Life (Case No PFA/WE/21/1/98) where 

Section 37C is commented on as follows: 

 
The section does not specify criteria to assist the board of the fund in the exercise of its discretion to 

distribute the benefit other than to require the board to act equitably. 

 

In order to act equitably the fund should have regard to a basket of factors including 

 

$ the age of the parties 

$ the relationship with the deceased 

$ the extent of dependency 

$ the financial affairs of the dependants; and 

$ the future earning potential and prospects of the dependants 

 

 

In examining the relationship between the deceased and the claimants, the board of a fund should 

avoid unduly fettering   its discretion by favouring Alegal@ dependants above Afactual@ dependants 

without a compelling justification for doing so.  The class of claimants include: 

 

$ those whom the deceased had or would have had a legal duty to support namely: spouses, 

children, parents, grandparents, grandchildren and unborn children; 

 

$ factual dependants, such as so-called common law spouses and same sex partners; 

customary law spouses and those married under islamic, Hindu, Buddhist, Confucian or 

Taoist rites; 

 

$ major children of the deceased whom the deceased had no legal duty to support; and  

 

$ beneficiaries nominated in writing after 30 June 1989. 

All claimants initially fall into the category of entitlement.  Their needs should be properly weighed 

and considered with reference to all the relevant considerations to be taken into account before the 

decision to distribute is made.  It is not essential for each dependant or nominated beneficiary to 
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share in the distribution.  One or two dependants may benefit to the exclusion of all other dependants 

and nominees. 

 

The fund=s decision shall be reviewable before the Pension Funds Adjudicator broadly on the 

grounds of reasonableness and fairness in order to determine whether the decision was in excess of 

powers, an improper exercise of powers or maladministration. 

 

Although the van der Merwe case was somewhat different from the case in hand, the 

same principles apply. 

 

These principles were also upheld in the Supreme Court of Appeal in the unreported case 

Mark Oliver Kaplan and others v The Professional and Executive Retirement fund and 

others (Case No 292/97) where Howie JA upheld the decision of the court that Liberty Life 

as managers of the Professional and Executive Retirement Fund had acted in accordance 

with the law in apportioning benefits in terms of section 37C(1) of the Pension Funds Act of 

1956 on a basis they felt to be equitable and reasonable, rather than in terms of 

beneficiary nominations made previously by the deceased. 

 

All the parties named in the Appointment of Beneficiary form lodged in September 1996 

were also Adependants@ as defined in the Act, and as a result qualified equally for 

consideration by the fund, whether or not they were also nominated as beneficiaries.  The 

same, of course, would have applied in the case of the alleged second beneficiary 

nomination form, if it existed.  It would not have excluded the other dependants from being 

taken into consideration by the fund in the distribution of the benefit. 

 

Having determined the extent of dependants and nominees to be given consideration, the 

fund then had an obligation to apply equity in distributing the benefit among them.  There 

is evidence that the fund investigated the circumstances of all the potential beneficiaries 

and, giving due consideration to its findings, came to the conclusion that only the widow 

was factually dependant on the deceased for maintenance and support, and that all the 

other dependants are younger and more able to secure their own future.  In addition, the 
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proceeds of all the other policies referred to in the Appointment of Beneficiary form had 

been distributed equally among the four beneficiaries in terms of the nomination. 

 

There is also no evidence that the fund took any irrelevant factors into account in 

exercising its discretion and in deciding to award 100% of the benefit to the widow.  

 

The complainants allege that the respondents acted in excess of their powers in terms of 

the Act in that they should have followed the instructions of the deceased in his 

Appointment of Beneficiary form.  Clearly this is not the case and, in fact, the trustees 

would have been failing in their duties had they simply acted on the nomination forms 

alone.  It is unfortunate that the standard appointment of Beneficiary form completed by 

the deceased and accepted by Liberty Life is used in relation to ordinary life policies as 

well as those relating to retirement annuity funds, and no reference is made to the 

requirements of the Pension Funds Act.  This fact does not, however, detract from the 

fund=s obligation to apply the benefits in terms of its rules and the requirements of the Act. 

 

It is clear, therefore, that the fund applied what it considered to be a fair and equitable 

allocation of benefits, after giving due consideration to all the dependants, and I must 

support its actions accordingly. 

 

 

 

 

 

 

 

For the aforegoing reasons, the complainants= complaint is dismissed. 
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DATED at Cape Town this 31st day of May 1999 

 

 

 

 

________________________ 

JOHN MURPHY 

PENSION FUNDS ADJUDICATOR 

 


